[bookmark: _Toc518367302]Balancing Environmental Protection with Offshore Wind and Petroleum Development Two Peas in a Pod?
Eddy Wifa, Daria Shapovalova and Pedi Obani
Abstract 
The North Sea has been referred to as the energy crown jewel of the United Kingdom,[footnoteRef:2] with significant oil and gas and vast offshore wind potential increasingly gained momentum in the wake of the energy transition. As a result of the constant quest for conventional and low-carbon energy technologies to meet energy security objectives, it has become imperative to critically evaluate the environmental implications of these developments and the role of law in assessing and mitigating them. With a focus on the environmental regime for both offshore wind and oil and gas in the UK, the chapter reveals the fragmented nature of the regime as well as the inherent limitations of both international and national legislation, particularly in relation to environmental uncertainties. It examines planning, licensing, and environmental assessment regulation for both petroleum and wind exposing cumulative impacts as well as revealing the synergies and tensions with the climate change legislation.   [2:  Stuart Payne, ‘North Sea is Britain’s Energy Crown Jewel’ (North Sea Transition Authority, 20 December 2022) <https://www.nstauthority.co.uk/news-publications/stuart-payne-telegraph-op-ed-north-sea-is-britain-s-energy-crown-jewel/> accessed 9 July 2024.] 
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1. INTRODUCTION
The UK has a rich history of oil and gas production since the first discovery in the North Sea in 1969. However, despite an established oil and gas industry, the shift to cleaner energy sources has led to the growth of the offshore wind energy industry as explained below. The maturity of the UK Continental Shelf makes for a more challenging operating environment and raises concerns about energy security and the future of the oil and gas workforce, largely concentrated in the North-East of Scotland. It also raises concerns regarding the balance between energy security and environmental conservation coupled with climate change. 
[bookmark: _Hlk171350305] In 2015, the Government adopted the strategy to ‘maximise the economic recovery’ from the North Sea, making it a legally binding objective for the oil and gas regulator.[footnoteRef:3] This was later updated to incorporate the legally mandated Net Zero target albeit without a clear mechanism for climate assessment or procedural steps to follow in the event of a conflict between economic and climate interests.[footnoteRef:4] The policy direction for the oil and gas industry in the UK, as of July 2024, remains uncertain following the recent change of government through a general election. The previous Conservative Government was supportive of more frequent oil and gas licensing rounds, initiating the Offshore Petroleum Licensing Bill[footnoteRef:5] and expressed strong commitment to maximising production in the UK Continental shelf.[footnoteRef:6] The incumbent Labour party, has so far pledged to rule out new oil and gas exploration and create a State energy company with portfolio in green energy.[footnoteRef:7] The expectation is that offshore wind will continue to be a major driver of the party’s green revolution strategy.  [3:  Section 41 Infrastructure Act 2015, amending Section 9A of the Petroleum Act 1998. See further Greg Gordon, John Paterson and Uisdean Vass, ‘The Wood Review and Maximising Economic Recovery upon the UKCS’ in Greg Gordon, John Paterson and Emre Üşenmez (eds), UK Oil and Gas Law: Current Practice and Emerging Trends : Volume I: Resource Management and Regulatory Law (3rd edn, Edinburgh University Press 2018).]  [4:  Daria Shapovalova, ‘Climate Change and Oil and Gas Production Regulation: An Impossible Reconciliation?’, (2023) 26(4) Journal of International Economic Law 817.]  [5:  Offshore Petroleum Licensing Bill, HC Bill, (Session 2023-24) [49], <https://bills.parliament.uk/bills/3504> accessed 9 July 2024.]  [6:   UK Government, ‘Powering Up Britain: Energy Security Plan’ (2023) 2, 13, <https://www.gov.uk/government/publications/powering-up-britain#:~:text=We%20will%20move%20towards%20energy,will%20play%20in%20that%20transition.> accessed 9 July 2024.]  [7:  Peter Walker, ‘Labour Confirms Plans to Block All New North Sea Oil and Gas Projects’ (The Guardian 28 May 2023), <https://www.theguardian.com/politics/2023/may/28/labour-confirms-plans-to-block-all-new-north-sea-oil-and-gas-projects> accessed 9 July 2024.] 

The UK has the highest wind energy potential in Europe; as the leader in offshore energy development, it has been dubbed the ‘Saudi Arabia of Wind Energy’.[footnoteRef:8] Offshore wind is centre stage in the UK energy policy with the Labour government’s ambitious targets for quadrupling offshore wind to 55 GW and an additional 5 GW from floating turbines.[footnoteRef:9]  [8:  Godfrey Boyle, ‘Offshore Wind: The Potential to Contribute a Quarter of UK Electricity by 2024’ (2007) 32(2) Wind Engineering 65.]  [9:  Lara Williams, ‘UK Offshore Wind Power’s Potential Needs Labour’s Love, Too’ (15 July 2024, Bloomberg, Opinion) <https://www.bloomberg.com/opinion/articles/2024-07-15/uk-offshore-wind-market-potential-needs-labour-s-attention> accessed 16 July 2024. For more on offshore wind As a national critical infrastructure in the UK, see John Paterson, `Offshore Wind Licensing in the United Kingdom’ in Ignacio Herrera Anchustegui and Tina Soliman Hunter (eds), Offshore Wind Licensing (2024 Edward Elgar)] 

The Government is under the obligation not only to meet the 2050 Net Zero target, but also to set 5-yearly carbon budgets and develop policies and programmes to meet them.[footnoteRef:10] Various policies and measures to support investment in offshore wind feature heavily in this process.[footnoteRef:11] This is notwithstanding the pressure on the UK’s energy security from recent crisis such as COVID-19 and the Russia-Ukraine war that raised concerns about the previous Government’s commitment to climate action and renewables, and in many ways led to tensions between the speedy transition to renewable energy and the continuous exploration of oil and gas.[footnoteRef:12] Although the UK has oil and gas reserves, the production peaked in 1999 and the UK has been a net importer of oil and gas since 2004. With natural gas imports to the UK coming primarily from Norway, the share of Russian oil and gas imports was not high. However, high reliance on gas for both electricity production and heating meant that supply and price were significantly affected by the knock-on effects of the fallout in the global gas market. With both industries operating in the United Kingdom Continental Shelf (UKCS), it is relevant to explore the environmental risk and synergies. The construction, operation and decommissioning of these offshore installations have a variety of impacts on the marine environment that could not only displace marine species but also impact on their growth and development.  [10:  Climate Change Act 2008, Sections 1, 4, 12, 13.]  [11:  UK Government, ‘Carbon Budget Delivery Plan’ (2023), <https://www.gov.uk/government/publications/carbon-budget-delivery-plan> accessed 9 July 2024.]  [12:  UK Parliament, ‘Accelerating the Transition from Fossil Fuels and Securing Energy Supplies’ Fourth Report of Session 2022-2023, <https://publications.parliament.uk/pa/cm5803/cmselect/cmenvaud/109/report.html> accessed 9 July 2024. See also Daria Shapovalova, ‘Climate Change and Oil and Gas Production Regulation: An Impossible Reconciliation?’ (2023) 26(4) Journal of International Economic Law 817. ] 

[bookmark: _Toc518367310]This chapter employs doctrinal and functional analysis between the environmental considerations of both offshore wind and oil and gas regulations to ‘describe the roles they are designed to preform and are actually performing, drawing on explanatory theories and heuristics’.[footnoteRef:13] The chapter provides an original and rigours explore the environmental and ecological functionality of both industries, particularly in relation to the marine ecosystem and the conflict of other users of the sea. We examine the law through the lens of ecological governance, building on and updating Woolley’s work on critical assessment of the UK’s offshore energy development.[footnoteRef:14] While acknowledging that there are some differences in environmental impacts of developing wind and petroleum offshore, particularly in relation to oil spills, we recognise the increasing synergies between both offshore energy developments and their impacts on the marine ecosystem.[footnoteRef:15] These include coastal supporting infrastructure, reuse of fixed oil platforms, electrification of platforms with offshore wind, and the use of fixed bottom structures,[footnoteRef:16] which have similar cumulative environmental consequences. While research on comparative environmental impact of both offshore wind and offshore petroleum are quite limited, on the direct and indirect impacts to biodiversity and selected ecosystems, this chapter reflects on these synergies and tensions engaging with a variety of theoretical framings of ecological governance to interrogate the limits of environmental law.  [13:  Eloise Scotford, ‘The Status of Environmental Principles in Environmental Law’ in Douglas Fisher (ed) Research Handbook on Fundamental Concepts of Environmental Law (Edward Elgar 2022) 386.]  [14:  Olivia Woolley, ‘Ecological Governance for Offshore Wind Energy in United Kingdom Waters: Has an Effective Legal Framework been established for Preventing Ecologically Harmful Development?’ (2015) 30 The International Journal on Marine and Coastal Law 765.]  [15:  Nathan Jones and Liba Pejchar, ‘Comparing the Ecological Impact of Wind and Oil and Gas Developments: A Landscape Scale Assessment’ (2013) 8(11) PLOS ONE 1.]  [16:  James Schneider and Marc Senders, ‘Foundation Design: A Comparison of Offshore Oil and Gas Platforms with Offshore Wind Turbines’ (2010) 44(1) Marine Technology Society Journal 32-50; Erika Nogueira, Rafael Marais, and Amara Pereira, ‘Offshore Wind Power Potential in Brazil: Complementarity and Synergies’ (2023) 16(16) Energies 5912.] 

The chapter is divided into six parts. Following this introduction, the second section explores environmental impacts of offshore energy development, both renewable and fossil fuel-based. The third section examines the governance and regulation of planning, licensing and leasing regime for offshore energy in the UK. In the fourth section, we critically examine project-specific environmental impact assessment (EIA) tools while section five provides a critical reflection on the suitability of these tools and the overall regulatory regime for ecological governance of the marine environment, emphasising fragmentation and lack of overall coherence. Conclusions are drawn in section six.

2. ADVERSE ENVIRONMENTAL AND ECOLOGICAL IMPACTS OF OFFSHORE PETROLEUM AND WIND ENERGY DEVELOPMENT AND CONFLICTS WITH OTHER SEA USES

Both petroleum and offshore wind developments produce impacts on the surrounding environment. During the construction and development stage, these impacts are quite similar.[footnoteRef:17] In this section, we engage with the environmental impacts of both oil and gas and wind offshore. While synergies exist between both energy production systems,[footnoteRef:18] the impacts and environmental implications of wind compared to oil and gas developments differ significantly, and thus in many respects require different regulatory tools and approaches.  [17:  Schneider and Senders, n 15.]  [18:  Jorun Marvik, Eirik Oyslebo and Magnus Korpas ‘Electrification of Offshore Petroleum Installation with Offshore Wind Integration’ (2013) 50 Renewable Energy 558-564. ] 

For both petroleum and offshore wind energy infrastructure, environmental assessments are conducted at a high-level during planning and leasing and at a more detailed project-level - during the project authorisation process. Consequently, the analysis in this chapter focuses primarily on the regulatory tools used to prevent environmental harm and greenhouse gas emissions from marine energy. Although offshore wind is  renewable and less polluting than fossil fuels, its development comes with environmental impacts. 
Both offshore petroleum and offshore wind energy development have been undertaken under the erroneous assumption that the offshore environment provides a limitless opportunity and space. The reality is that the very large areas required for offshore wind energy development compete and conflict with other users of the marine space.[footnoteRef:19] The space conflict occurs in a lesser way with the offshore oil and gas installations as while they do not require such large spaces, the attached safety zones which have to be strictly observed. [19:  Paul Todd, ‘Marine Renewable Energy and Public Rights’ (2012) 36(3) Marine Policy 667.] 

Uses of the sea that offshore energy development conflict with include navigation for trade, public transport, leisure, fisheries, defence and aviation and other energy installations.[footnoteRef:20] Article 60(1) of the United Nations Convention of the Law of the Sea (UNCLOS) provides that Coastal States have the exclusive right to construct and to authorise and regulate the construction and operation of artificial islands and installations and structures which includes offshore wind energy installations.[footnoteRef:21] However, it recognises the exception to this rights where interference may be caused to the use of recognised sea lanes essential to international navigation’.[footnoteRef:22] This requirement has been transposed into the UK domestic law.[footnoteRef:23]  [20:  David Toke, ‘The UK Offshore Wind Power Programme: A Sea-Change in UK Energy Policy?’ (2011) 39 Energy Policy 526, 531.]  [21:  United Nations Convention on the Law of the Sea (signed 10 December 1982, entered into force 16 November 1994) 1833 UNTS 3 (UNCLOS), art 60 (1). ]  [22:  UNCLOS 1982, art 60 (7).]  [23:  Electricity Act 1989, s 36B; See also Department for Energy and Climate Change (DECC), ‘Guidance Note on the New Process for Varying Consents Granted under s 36 of the Electricity Act 1989 for the Generating Stations in England & Wales’ (July 2013), <https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/252014/DECC_varying_consents.pdf> accessed 9 July 2024; Energy Act 2004, section 99.] 


There can often be significant opposition to offshore wind energy development due to the visual impacts particularly when the development is visible from the coastline.[footnoteRef:24] That said, individuals and communities see offshore developments in their complexity beyond the visual impacts and there is evidence of increasing desire for deliberative approaches in decision-making for all forms of energy development.[footnoteRef:25] [24:   Drew Bush and Porter Hoagland, ‘Public Opinion and the Environmental, Economic and Aesthetic Impacts of Offshore Wind’ (2016) 120 OCM 70-79. For instance, this informed the case instituted by Donald Trump who argued that the offshore wind farm was visible from his golf course and would obstruct the beauty and view of the course. However, the UK Court unanimously ruled against him and ordered that permission be granted for the development of the wind farm. The BBC, ‘Donald Trump Loses Wind Farm Legal Challenge’, <http://www.bbc.co.uk/news/uk-scotland-north-east-orkney-shetland-35106581> accessed 9 July 2024.]  [25:  Marine Scotland, ‘A two way Conversation with the People of Scotland on the Social Impact of Offshore Renewables’ (2022) <https://www.gov.scot/binaries/content/documents/govscot/publications/research-and-analysis/2022/06/two-way-conversation-people-scotland-social-impact-offshore-renewables/documents/marine-scotland-two-way-conversation-people-scotland-social-impact-offshore-renewables/marine-scotland-two-way-conversation-people-scotland-social-impact-offshore-renewables/govscot%3Adocument/marine-scotland-two-way-conversation-people-scotland-social-impact-offshore-renewables.pdf> accessed 9 July 2024; Daria Shapovalova and others, ‘Measuring Just Transition: Indicators and Scenarios for a Just Transition in Aberdeen and Aberdeenshire’ (Just Transition Lab 2023), <https://doi.org/10.57064/2164/22364> accessed 9 July 2024.] 

Offshore wind energy developments also conflict with other activities such as dredging, offshore oil and gas production installations, military activities, or radars and aviation.[footnoteRef:26] There can further be significant effects on fisheries and other sea-based economic activities.[footnoteRef:27] To resolve this conflict in the wind industry, the Fishing Liaison with Offshore Wind and Wet Renewable Group (FLOWW) was formed in 2002.[footnoteRef:28] Despite much progress in this area, there are still reports of what the fishing industry calls a ‘spatial squeeze’ due to offshore wind and marine protected areas.[footnoteRef:29] [26:  Andrej Abramic and others, ‘Site Selection Within the Maritime Spatial Planning: Insights from Use-Cases on Aquaculture, Offshore Wind Energy and Aggregates Extraction’ (2024) 251 Ocean and Costal management 107051.]  [27:  Similarly, studies have shown that offshore wind farm sites could also be beneficial to the growth and development of the UK Aquaculture industry. This is believed to aid the maximisation of the value of the UK sea. See SEAFISH Project, ‘Commentary Benefits of Alternative Energy: Suitability of Offshore Wind Farm as Aquaculture Site’ <http://www.seafish.org/media/Publications/10517_Seafish_aquaculture_windfarms.pdf> accessed 10 February 2024. See also, Prince Owusu Bonsu and others, ‘Co-Location of Fisheries and Offshore Wind Farms: Current Practices and Enabling Conditions in the North Sea’ (2024) 159 Marine Policy 105941. ]  [28: The Crown Estate, ‘FLOWW Best Practice Guidance for Offshore Renewable Development: Recommendation for Fisheries Liaison’ (January 2014) <https://www.thecrownestate.co.uk/media/1775/ei-km-in-pc-fishing-012014-floww-best-practice-guidance-for-offshore-renewables-developments-recommendations-for-fisheries-liaison.pdf> accessed 9 July 2024.]  [29:  ABPmer, ‘Spatial Squeeze in Fisheries’ Final Report, ABPmer Report No. R. 3900 (National Federation of Fishermen's Organisations and Scottish Fishermen’s Association 2022) <https://www.sff.co.uk/news/spatial-squeeze-report> accessed 9 July 2024.] 

There are also concerns over the electromagnetic and chemical effects of offshore wind energy installations. This is because during deployment and routine operational services, including decommissioning, there is the potential risk of chemical spills from associated marine vessels and equipment, particularly in pieces of machinery that use hydraulic fluids.[footnoteRef:30] Electromagnetic fields can also impact marine inhabitants although research data in this area is limited to date.[footnoteRef:31]  [30:  US Department of the Interior Bureau of Ocean Energy Management Office of Renewable Energy Programs, ‘Environmental Risks, Fate and Effects of Chemicals Associated with Turbines on the Atlantic Outer-Continental Shelf’ (November 2013), < https://espis.boem.gov/final%20reports/5330.pdf> accessed 19 July 2024. ]  [31:  See e.g. Petra Harsanyi and others, ‘The Effects of Anthropogenic Electromagnetic Fields (EMF) on Early Development of Two Commercially Important Crustaceans, European Lobsters, Homarus Gammarus (L.) and Edible Crab, Cancer Pagurus (L.)’ (2022) Journal of Marine Science Engineering 564.] 

While climate impacts of offshore wind are limited, offshore petroleum production activities contribute to climate change at all stages – from exploration and extraction to the final burning of the produced product. Oil and gas installations or wind farms, depending on where they are located, can damage sea-bed habitats, affect areas of importance for critical life stage areas (e.g. breeding) of marine species,[footnoteRef:32] obstruct migration routes and in some cases endanger the lives of birds.[footnoteRef:33] These concerns are further complicated by a high degree of uncertainty and insufficient data regarding the environmental effects of offshore wind farms, particularly as a result of ambient noise underwater and electromagnetic fields from cables in the sea-bed.[footnoteRef:34] The effect of such uncertainty is that the cumulative effects of multiple large-scale offshore wind farms on marine ecosystems in all aspects are unascertained due to its comparative immaturity with petroleum.  [32:  Paul Thomson and others, ‘Framework for Assessing Impacts of Pile-Driving Noise from Offshore Wind Farm Construction on a Harbour Seal Population’ (2013) 43 Environmental Impact Assessment Review 73.]  [33:  Kaoshan Dai and others, ‘Environmental Issues Associated with Wind Energy-A Review’ (2015) 75 Renewable Energy 911-921.]  [34:  Malte Busch and Stefan Garthe, ‘Approaching Population Thresholds in Presence of Uncertainty: Assessing Displacement of Seabirds from Offshore Wind Farm’ (2016) 56 EIAR 31.] 

Petroleum production has unique environmental impacts which require careful management, from noise pollution during seismic exploration to impacts from decommissioning. Generally, such harm can be divided into routine or operational and accidental. Former includes ‘spills from pipelines, chemical and oil spills associated with drilling activities, oil contaminated drill cuttings, produced water, unloading of oil, human-generated waste such as sewerage and rubbish, and chemical spills from maintenance activities (such as pipeline cleaning)’.[footnoteRef:35] These emissions are expected but should be minimised, controlled, and monitored through regulation. While accidents for offshore wind carry risk largely to personnel safety,[footnoteRef:36] oil and gas accidents can also have catastrophic environmental consequences with risks of large-scale oil spills such as Deepwater Horizon and Ixtoc 1, both caused by well blowouts.[footnoteRef:37] [35:  Luke Havemann, and Tina Hunter, ‘Environmental Law and Regulation on the UKCS’ In G. Gordon, J. Paterson, & E. Üşenmez (eds), UK Oil and Gas Law: Current Practice and Emerging Trends Vol. 1, 339–390 (3rd edn, Edinburgh University Press 2018).]  [36:  A 2023 report showed a 94% increase in safety incidents in offshore wind compared to 2022. See G+ Global Offshore Wind, G+ Global Offshore Wind Health and Safety Organisation 2023 incident data report <https://www.gplusoffshorewind.com/?a=1538335> accessed 18 July 2024. Also, offshore wind has 3 – 4 times higher injury rate compared to oil and gas. See David Rowell, David McMillan, and James Carroll, ‘Offshore wind H&S: A Review and Analysis’ (2024) 189 Renewable and Sustainable Energy Reviews 113928. See also, Eddy Wifa and Tina Hunter, ‘Mitigating Occupational Health and Safety Risks in the Proposed Australian Offshore Wind Energy Industry: Lessons from the Safety Case Regime’ (2022) 49(1) Journal of Energy and Natural Resources Law 83.]  [37:  Tina Soliman Hunter, ‘The Role of Science, Technology and Engineering in the Regulation of Arctic Oil Spills: An Interdisciplinary Approach’ (University of Aberdeen Working Paper Series 000/19 2019). <https://www.abdn.ac.uk/law/documents/000.19%20-%20Hunter.pdf> accessed 9 July 2024.] 

The highlighted micro and macro environmental implications of siting and operating both offshore wind and offshore oil and gas infrastructure reflects the need for a proactive approach characterised by research and comprehensive assessments of possible impacts, to identify and propose mitigation measures. Therefore, the legal and regulatory tools are discussed below starting with the processes of planning and licensing, to project authorisation and monitoring.

3.  THE UK OFFSHORE WIND AND PETROLEUM PLANNING, LICENSING, AND LEASING 
The legal regimes for planning, leasing, and licensing offshore energy development are informed by the division of powers between the Scottish and the UK Governments, where the former is responsible for much of the renewable energy projects in Scottish waters, and the latter – for all matters relating to oil and gas. In this section, we examine the regulatory processes related to the licensing and leasing for offshore energy development in the UK. We review the relevant regulators and regulatory tools for environmental protection, including Strategic Environmental Assessment and Marine Spatial Planning including protected areas. The focus here is on the processes in place to assess and minimise impacts when deciding where and how the energy development will be taking place and before any concrete project plans materialise.
3.1 Powers and Regulators for Offshore Energy Leasing, and Licensing in the UK
Although the Scottish Government has devolved responsibility for the majority of activities within its territorial sea limits (12 nautical miles), certain matters, including oil and gas are reserved with Westminster. In the exclusive economic zone (between 12 to 200 nm) the UK Government additionally has powers over planning and nature conservation.[footnoteRef:38] The energy matters are more generally reserved to Westminster, with a few exceptions. Thus, the Scottish Government has powers under planning and environmental regulation for onshore energy infrastructure, which includes renewable energy and any potential onshore oil and gas. Thus, issues pertaining to onshore energy infrastructure and all offshore renewable infrastructure are executively devolved, meaning the Scottish Government ‘administers the activity but has no powers to change the legislation’,[footnoteRef:39] and is responsible for offshore renewable installations licensing, impact assessments, safety zones and decommissioning in Scottish waters.[footnoteRef:40] [38:  The Scottish Government, ‘Scottish Marine Bill Strategic Environmental Assessment (SEA): Environmental Report’ (2008) <https://www.gov.scot/binaries/content/documents/govscot/publications/factsheet/2020/10/marine-scotland-act-2010/documents/strategic-environmental-assessment-sea/strategic-environmental-assessment-sea/govscot%3Adocument/Scottish%2BMarine%2BBill%2BStrategic%2BEnvironmental%2BAssessment.pdf> accessed 9 July 2024.]  [39:  Scotland Act 2016 Sections 47-49; see also ibid.]  [40:  Scotland Act 2016 Section 62.] 

These devolution arrangements dictate the complex structure of planning and licensing for offshore energy in the UK. While the oil and gas planning and licensing is conducted by the UK Government, regardless of the location; the offshore wind development licensing process depends on which administration it falls under.
For oil and gas – the UK Government’s North Sea Transition Authority (NSTA, formerly – Oil and Gas Authority) is the main regulator operating independently from the Government Department of Energy Security and Net Zero (DESNZ).[footnoteRef:41] NSTA announces and holds licensing rounds, is responsible for issuing licenses for offshore oil, gas, and carbon capture and storage. NSTA grants exploration and production licenses, consents for drilling or any well operations.[footnoteRef:42] Once an economic discovery is made, a Field Development Plan must be approved by the NSTA for all new developments and extensions for existing fields. After Plan approval, a further consent from the NSTA is required for production, flaring and venting operations. Office of Petroleum Regulator for Environment and Decommissioning (OPRED) is part of the DESNZ responsible for administering environmental regulations on offshore oil and gas operations. OPRED further plays a role in safety regulation, forming the competent safety authority together with HSE (Health and Safety Executive). [41:  NSTA, ‘OGA Framework Document’ (2016) <https://www.nstauthority.co.uk/news-publications/oga-framework-document/> accessed 9 July 2024.]  [42:  NSTA, ‘Licensing and Consents’ <https://www.nstauthority.co.uk/regulatory-information/licensing-and-consents/overview/> accessed 9 July 2024.] 

Offshore wind energy in the UK is made available to developers through a process called leasing rounds.[footnoteRef:43] The DESNZ undertakes a Strategic Environmental Assessment (SEA) of UK waters to identify which areas can best support offshore wind energy development. [footnoteRef:44] This information is then transmitted to the Crown Estate UK or Crown Estate Scotland, which exercise ownership over the seabed and grant leases to developers for such area of the seabed to be used for offshore wind farm development subject to relevant statutory consents.[footnoteRef:45] For this, the developers are requested to prepare and submit for development, consent for projects over 100MW of generation capacity in size to the Planning Inspectorate.[footnoteRef:46] In Scotland, all applications for marine projects are submitted to Marine Scotland.[footnoteRef:47] These applications will include details of project design, an EIA, Habitats Risk Assessment and evidence that the developer has carried out detailed consultation with stakeholders on the project as it progresses.[footnoteRef:48] These processes are examined closely in section 4 below. [43:  BVG Associates, ‘Guide to an Offshore Windfarm: Updated and Extended’ (The Crown Estate and the Offshore Renewable Energy Catapult 2019) <https://www.thecrownestate.co.uk/media/2860/guide-to-offshore-wind-farm-2019.pdf> accessed 9 July 2024.]  [44:  UK Offshore Energy Strategic Environmental Impact Assessment 4 (OESEA4), <https://www.gov.uk/government/consultations/uk-offshore-energy-strategic-environmental-assessment-4-oesea4> accessed 9 July 2024.]  [45:  Department of Energy Security and Net Zero, Offshore Petroleum Regulator for Environment and Decommissioning and Department for Business, Energy & Industrial Strategy, ‘Offshore Energy Strategic Environmental Assessment (SEA): An Overview of the SEA Process’ <https://www.gov.uk/guidance/offshore-energy-strategic-environmental-assessment-sea-an-overview-of-the-sea-process> accessed 9 July 2024.]  [46:  The Crown Estate, ‘Marine: Offshore Wind’ <https://www.thecrownestate.co.uk/our-business/marine/offshore-wind> accessed 9 July 2024.]  [47:  Marine Directorate, ‘Sectoral Marine Plan for Offshore Wind Energy’ (2020) <https://www.gov.scot/publications/sectoral-marine-plan-offshore-wind-energy/> accessed 9 July 2024.]  [48:   BVG Associates, n 42. ] 

For oil and gas, the first licensing round took place in 1964.[footnoteRef:49] Since then there have been 33 licensing rounds held as of June 2024.[footnoteRef:50] The rounds take place every 1-3 years periodically, and, as discussed above, the attempts by the past Government to make these annual are not likely to be successful. [49:  Oil and Gas Authority, ‘Oil and Gas: Licensing Rounds’ (2013), <https://www.gov.uk/guidance/oil-and-gas-licensing-rounds> accessed 9 July 2024.]  [50:  For a detailed review of the UK oil and gas licensing process see Greg Gordon, ‘Petroleum Licensing’ in Greg Gordon, John Paterson and Emre Üşenmez (eds), UK Oil and Gas Law: Current Practice and Emerging Trends: Volume I: Resource Management and Regulatory Law (3rd edn, Edinburgh University Press 2018).] 

[bookmark: _Toc518367312]For offshore wind, the UK officially launched its Round 1 in 2001 as a demonstration round, though the first commercial offshore wind farm was installed in 2000 near shore in Blyth Harbour, North East England.[footnoteRef:51] Round 2 launched in 2003 and was larger and further out to sea.[footnoteRef:52] Round 3 in 2010 was made up of nine zones and was set to generate as much as 13GW of electricity.[footnoteRef:53] The fourth offshore wind licensing round was concluded in 2023.[footnoteRef:54] With the growth of the industry, the wind farms are to be located in much deeper waters with greater environmental risks.[footnoteRef:55] It has become increasingly necessary to reduce conflict with other users of the sea, especially in a crowded offshore environment.[footnoteRef:56]  [51:   BVG Associates, n 42.]  [52:  IRENA-GWEC, ‘United Kingdom (including Scotland)’ <https://www.irena.org/-/media/Files/IRENA/Agency/Publication/2013/GWEC/GWEC_UK.pdf?la=en&hash=E8BEE8160570AB71ED71D93D515C50883C14C2D5> accessed 9 July 2024.]  [53:  Ibid.]  [54:  The Crown Estate, ‘Offshore Wind Leading Round 4’ <https://www.thecrownestate.co.uk/our-business/marine/Round4> accessed 9 July 2024.]  [55:  British Wind Energy Association (BWEA), ‘What does the Round 3 Announcement Mean? Briefing Note on Offshore Wind Energy’ (2009), <http://csmres.co.uk/cs.public.upd/article-downloads/Round%203%20Briefing%20from%20BWEA_a6293.pdf> accessed 9 July 2024.]  [56:  Anne-Mitchell Slater, ‘Marine Spatial Planning: Implications for the Marine Environment Through Examination of Darwin Mounds and the James River “Toxic” Fleet cases’ (2004) 16 ELM 287-295.] 

A relatively new development signalling increasing synergy of offshore petroleum and wind development is the creation of offshore wind leasing rounds specifically targeting projects that would help mitigate emissions from oil and gas production. In Scotland, the Innovation and Targeted Oil and Gas (INTOG) leasing round allows developers to apply for licenses for ‘IN’ – small scale, innovative projects, of less than 100MW, and ‘TOG’ – projects connected directly to oil and gas infrastructure, to provide electricity and reduce the carbon emissions associated with production.[footnoteRef:57] During 2022-2023, 13 projects were offered agreements under this scheme, with the final option agreement being subject to inclusion into Sectoral Marine Plan for INTOG, still in development.[footnoteRef:58] [57:  Crown Estate Scotland, ‘INTOG Leasing Round’ <https://www.crownestatescotland.com/scotlands-property/offshore-wind/intog-leasing-round> accessed 9 July 2024.]  [58:  ibid, see section 3.3.] 


3.2 Strategic Environmental Assessment for Energy Licensing
Before a licensing round takes place, for offshore petroleum or wind, the Government needs to demonstrate that it conducted a Strategic Environmental Assessment (SEA).[footnoteRef:59]  The most recent, fourth SEA (OESEA4) was published in September 2022, taking into account the new policy objectives, marine spatial planning, oil and gas licensing, and offshore renewables.[footnoteRef:60]  [59:  Environmental Assessment of Plans and Programmes Regulations 2004 SI 2004/1633.]  [60:                          BEIS, ‘UK Offshore Energy Strategic Environmental Assessment: OESEA4’ (2022) <https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1061670/OESEA4_Environmental_Report.pdf> accessed 9 July 2024 Prior to publication, the OESEA4 has undergone consultation, where the issue of no planned reduction in production has been raised by multiple respondents. The Government responded with reference to the Climate Compatibility Checkpoint and the North Sea Transition Deal. See ‘UK Offshore Energy Strategic Environmental Assessment: Government response to OESEA4 Public Consultation’ (September 2022).] 

The requirement stems from European EU legislation which is not binding in the UK post-Brexit but many environmental directives and regulations have been already incorporated into the UK law. The EU Directive 2001/42/EC required Member States to adopt laws that mandate the assessment of such plans and programmes that are likely to have significant environmental effects.[footnoteRef:61] In England, Strategic Environmental Assessments are implemented through the Environmental Assessment of Plans and Programmes (England) Regulations 2004 and in Scotland by the Environmental Assessment (Scotland) Act 2005.  [61:  Directive 2001/42/EC, articles 2 and 3.] 

The SEA process involves several stages of screening, scoping and consultation, after which an environmental report is produced identifying significant environmental effects of the proposed plan or programme and reasonable alternatives.[footnoteRef:62] These issues are all taken into consideration before adoption and in conducting post-adoption monitoring.[footnoteRef:63] The SEA process facilitates the consideration of cumulative effects, offers measures to mitigate any potential adverse environmental effects, promotes transparency, improves the consultation process and provides a rigorous system for including environmental factors in decision making.[footnoteRef:64]  [62:  John Phylip-Jones and Thomas Fischer ‘Strategic Environmental Assessment (SEA) for Wind Energy Planning: Lessons from the United Kingdom and Germany’ (2015) 50 Environmental Impact Assessment Review 203, See also The European Commission, ‘Strategic Environmental Assessment’ <http://ec.europa.eu/environment/eia/sea-legalcontext.htm> accessed 9 July 2024.]  [63:  Tim Bean and others, ‘A Review of the Tools used for Marine Monitoring in the UK: Combining Historic and Contemporary Methods with Modeling and Socioeconomics to Fulfil Legislative Needs and Scientific Ambitions’ (2017) 4 Marine Ecosystem Ecology 263. ]  [64:  Scottish Government Guidance on Strategic Environmental Assessment (2013) <https://www.gov.scot/publications/strategic-environmental-assessment-guidance/> accessed 19 July 2024. ] 

Although the SEA appears laudable, it is criticised for merely being a procedural law which ‘does not place any substantive obligations for environmental protection on decision makers’.[footnoteRef:65] In some cases the SEA is seen to have had little direct or measurable influence on decisions,[footnoteRef:66] Despite the above criticisms, SEA still remains an effective tool in ensuring a balance between environmental protection and offshore wind energy development if adequately utilised.  [65:  Woolley (n 13) 77; Jane Holder, Environmental Assessment: The Regulation of Decision Making (Oxford University Press 2006) 235. ]  [66:  Monica Tetlow and Marie Hanusch ‘Strategic Environmental Assessment: The State of the Art’ (2012) 30(1) Journal of Impact Assessment and Project Appraisal 15-24.  ] 

A contentious point regarding SEA and environmental assessments for licensing rounds in general is the consideration of climate impacts, particularly for oil and gas developments. In October 2023, two judicial claims challenged the scope of OESEA4 in relation to an oil and gas licensing round, on the basis that it did not consider Scope 3 emissions and failed to properly assess reasonable alternatives.[footnoteRef:67] Although the High Court rejected the claimants arguments using the EIA process and the Finch case as analogy,[footnoteRef:68] given the latest Supreme Court decision in Finch, future similar challenges might have a different result.[footnoteRef:69] [67:  Greenpeace LTD v Secretary of State for Energy Security and Net Zero, Uplift v Secretary of State for Energy Security and Net Zero [2023] EWHC 2608 (Admin).]  [68:  ibid, paras 97-116.]  [69:  R (on the application of Finch on behalf of the Weald Action Group) v Surrey County Council and others [2024] UKSC 20. See analysis in section 4.1 below.] 

The crux of the issue lies in an apparent inconsistency between the Government Policy of Maximising Economic Recovery (MER) and Net Zero. Following the decline in production of petroleum on the UK Continental Shelf, the Government adopted the MER Strategy, making it a legally binding objective for the licensing authority.[footnoteRef:70] In 2021, the Government incorporated the Net Zero target into the strategy, albeit without a clear mechanism for climate assessment or procedural steps to follow in an event of a conflict between economic and climate interests.[footnoteRef:71] The North Sea Transition Deal, announced in March 2021, details non-binding industry and Government commitments to the decarbonisation of North Sea production, development of new industrial sectors (e.g. hydrogen), and support for the workforce. The potential incompatibility of the MER Strategy with the Net Zero commitment led to the development of the Climate Compatibility Checkpoint for new petroleum licenses in the UK. The initial Checkpoint draft presented an ambitious six-point test for consultation,[footnoteRef:72] the but final version contained only three tests without an apparent threshold for passing or any requirement to pass all three.[footnoteRef:73] As presented, the Checkpoint is a procedural and a non-statutory requirement and has so far been applied to the 33rd offshore oil and gas licensing round.[footnoteRef:74]   [70:  Section 41 Infrastructure Act 2015, amending section 9A of the Petroleum Act 1998. See further Greg Gordon, John Paterson and Uisdean Vass, ‘The Wood Review and Maximising Economic Recovery upon the UKCS’ in Greg Gordon, John Paterson and Emre Üşenmez (eds), UK Oil and Gas Law: Current Practice and Emerging Trends : Volume I: Resource Management and Regulatory Law (3rd edn, Edinburgh University Press 2018).]  [71:  NSTA, n 41.]  [72:  BEIS, ‘Designing a Climate Compatibility Checkpoint for Future Oil and Gas Licensing in the UK Continental Shelf: Consultation Document’ (December 2021) < https://www.gov.uk/government/consultations/designing-a-climate-compatibility-checkpoint-for-future-oil-and-gas-licensing-in-the-uk-continental-shelf> accessed 9 July 2024. Discussion here is based on Daria Shapovalova and Tavis Potts, Climate Change: UK Test for New Oil and Gas Fields’ Impact on Emissions Targets is not Fit for Purpose (13 October 2022, the Conversation) <https://theconversation.com/climate-change-uk-test-for-new-oil-and-gas-fields-impact-on-emissions-targets-is-not-fit-for-purpose-191803> accessed 9 July 2024.]  [73:  BEIS, ‘Climate Compatibility Checkpoint Design’ (September 2022) <https://www.gov.uk/government/publications/climate-compatibility-checkpoint-design> accessed 9 July 2024.]  [74:  Shapovalova, n 6. ] 

[bookmark: _Toc518367319]
3.3 Marine Spatial Planning and Protected Areas
Marine spatial planning (MSP) is ‘a public process of analysing and allocating the spatial and temporal distribution of human activities in marine areas to achieve ecological, economic and social objectives that usually have been specified through a political process’.[footnoteRef:75] The notion is borne out of the realisation that the ‘problems of the ocean’[footnoteRef:76] are caused by conflict with several users of the sea and need to be adequately considered and resolved.[footnoteRef:77] The expectation is that in using an ‘ecosystem-based approach’,[footnoteRef:78] MSP can serve as an effective environmental protection tool capable of identifying the cumulative effects of human activities that can be maintained within natural carrying capacities and will not impair the functionality of the ecosystem.[footnoteRef:79] MSP should be designed to encompass all policies, programmes and activities affecting the seas enabling planners to form an overview of the uses of the sea and their impacts.[footnoteRef:80]  [75:  UNESCO Intergovernmental Oceanographic Commission, Marine Spatial Planning <https://www.ioc.unesco.org/en/marine-spatial-planning> accessed 9 July 2024. ]  [76:  UNCLOS preamble.]  [77:  Charles Ehler and Fanny Douvere, ‘Visions for a Sea Change, Report of the First International Workshop on Marine Spatial Planning, UNESCO’ (2007) 5 <http://www.belspo.be/belspo/northsea/publ/sea%20change%20vision%20.pdf> accessed 9 July 2024.]  [78:  This has been defined by the OSPAR and Helsinki Commissions as ‘the comprehensive integrated management of human activities based on the best available scientific knowledge about the ecosystem and its dynamics, in order to identify and take action on influences which are critical to the health of marine ecosystems, thereby achieving sustainable use of ecosystem goods and services and maintenance of ecosystem integrity’. It is worth noting that this approach is largely guided by the precautionary principle is decision making. See para. 5 of the ‘Statement on the Ecosystem Approach to the Management of Human Activities’, First Joint Ministerial Meeting of the Helsinki and OSPAR Commissions, Bremen, 25–26 June 2003 <https://helcom.fi/wp-content/uploads/2019/10/First-Joint-Ministerial-Meeting-of-the-Helsinki-and-OSPAR-Commissions.pdf> accessed 9 July 2024. See also, Rena Long, ‘Legal Aspects of Ecosystem-Marine Management in Europe’ (2012) 26(1) Ocean Yearbook 417.]  [79:  Dorota Pyc, ‘The Role of Law in Marine Spatial Planning’ in Jacek Zaucha and Kira Gee (eds), Marine Spatial Planning: Past, Present and Future (Palgrave 2019). See also Olivia Woolley, ‘Ecological Governance for Offshore Wind Energy in United Kingdom Waters: Has an Effective Legal Framework Been Established for Preventing Ecological Harmful Development?’ (2015) 30 The International Journal on Marine Coastal Law 778. ]  [80:  Charles Ehler and Fanny Douvere, ‘Visions for a Sea Change, Report of the First International Workshop on Marine Spatial Planning, UNESCO’ (2007) 16 <http://www.belspo.be/belspo/northsea/publ/sea%20change%20vision%20.pdf> accessed 9 July 2024.] 

In the UK, this process is governed by the Marine and Coastal Access Act 2009 and the Marine (Scotland) Act 2010 for the Scottish territorial sea. MSP can help mitigate adverse effects of offshore energy developments by highlighting areas that should be preserved to protect their environmental sensitivity and identifying possibilities for co-locating marine activities so as to avoid possible conflict and reduce pressure on the marine environment.[footnoteRef:81] There is not a mandatory requirement to follow the MSP as decision-makers have the discretion to depart from the plan policies.[footnoteRef:82] Furthermore, there is ‘lack of evidence of a causal relationship between the marine plan policies and the decisions in adopted marine plan areas’.[footnoteRef:83] [81:  Anne-Michelle Slater, ‘What is Marine Spatial Planning’ (2012) 14 Environmental Law Review 2.]  [82:  Anne-Michelle Slater and Jim Claydon, ‘Marine Spatial Planning in the UK: A Review of the Progress and Effectiveness of the Plans and Their Policies’ (2020) 22(2) Environmental Law Review 85.]  [83:  ibid.] 

The MSP process in the UK is quite elaborate. In England, there are 11 marine plan areas and in Scotland – a National MSP, 11 regional and a Sectoral Marine Plan for Offshore Wind.[footnoteRef:84] The marine planning process to cover all English waters was complete only in 2021,[footnoteRef:85] as the process has been perceived as ‘more complex to develop than was perhaps anticipated’ including due to extensive engagement requirements.[footnoteRef:86] Scotland’s National Marine Plan was adopted by the Scottish Parliament in 2015 and there is a requirement to review and report on the implementation of the Plan every three years.[footnoteRef:87] The Scottish Regional Marine Plans are being prepared by Marine Planning Partnerships, and as of July 2024, three have been adopted.[footnoteRef:88] [84:  Marine Management Organisation, ‘Marine Plan Areas in England’ (2014) <https://assets.publishing.service.gov.uk/media/5a7de4d4ed915d74e33eeb82/marine_plan_areas.pdf> accessed 9 July 2024; Scottish Government, ‘Marine Planning: Regional Boundaries’ (2020) <https://www.gov.scot/publications/marine-planning-regional-boundaries/> accessed 9 July 2024.]  [85:  UK Government, ‘Adoption of Marine Plans marks Big Step Forward for England’s Seas’ (23 June 2021) <https://www.gov.uk/government/news/adoption-of-marine-plans-marks-big-step-forward-for-englands-seas> accessed 9 July 2024.]  [86:  Slater, n 80.]  [87:  Marine Scotland, Scotland’s National Marine Plan: A Single Framework for Managing Our Seas, The Scottish Government (March 2015); ‘National Marine Plan Review 2021: Three Year Report on the effectiveness of Scotland’s National Marine Plan’ <https://marine.gov.scot/sites/default/files/national_marine_plan_review_2021.pdf.> accessed 9 July 2024.]  [88:  Shetland, Clyde, and Orkney – see NatureScot, ‘Marine Planning in Scotland’ <https://www.nature.scot/professional-advice/planning-and-development/marine-planning-scotland> accessed 9 July 2024.] 

In relation to offshore energy projects, the Marine and Coastal Access Act serves several functions including the creation of the UK Government’s Marine Management Organisation, marine planning and licensing (other than oil and gas),[footnoteRef:89] and the establishment and management of Marine Conservation Zones (MCZ).[footnoteRef:90] Licenses in MCZs have to comply with the Conservation of the Offshore Marine Habitats and Species Regulations 2017. There is no outright prohibition of activities, including oil and gas in MCZs or in their proximity, but the Marine Management Organisation can adopt byelaws for specific MCZs to limit disturbances including movements of vessels, killing or disturbance of animals, and interference with seabed.[footnoteRef:91] Even where projects are not located in an MCZ, environmental statements for new developments must include details of protected sites that ‘do not overlap the location of the project but could be impacted’.[footnoteRef:92] [89:  Marine and Coastal Access Act 2009, section 77.]  [90:  JNCC, ‘Marine Conservation Zones’ <https://jncc.gov.uk/our-work/marine-conservation-zones#management-of-offshore-mczs> accessed 9 July 2024.]  [91:  Marine and Coastal Access Act 2009, section 129.]  [92:  BEIS OPRED, ‘The Offshore Oil and Gas Exploration, Production, Unloading and Storage (Environmental Impact Assessment) Regulations 2020 – A Guide’ (2021) <https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1005109/The_Offshore_Oil_and_Gas_Exploration__Production__Unloading_and_Storage__Environmental_Impact_Assessment__Regulations_2020_-_A_Guide__July_2021.pdf> accessed 9 July 2024.] 

There is discretion accorded to public authorities in relation to activities which might affect MCZs. They must exercise their functions ‘in the manner which [they] consider best furthers the conservation objectives stated for the MCZ’; or if not possible – in a manner that ‘least hinders the achievement of those objectives’.[footnoteRef:93] Where there is a significant risk to MCZs, the relevant authority must be satisfied that no reasonable alternatives, the public benefit outweighs the risk of environmental damage, mitigating measures will be made.[footnoteRef:94] [93:  Marine and Coastal Access Act 2009, section 125(2)-(3).]  [94:  Marine and Coastal Access Act 2009, section 126.] 

The relevant regulators and statutory consultees here are the Joint Nature Conservation Committee (JNCC) and its Scottish counterpart, NatureScot. Their duties include providing advice to the appropriate authorities on the development and implementation of policies for or affecting any nature conservation matter.[footnoteRef:95] JNCC must be notified if any significant risk to MCZ is detected and may give advice and guidance as to a wide range of matters related to MCZ management.[footnoteRef:96]  [95:  Natural Environment and Rural Communities Act 2006, Section 34; Natural Heritage (Scotland Act) 1991, section 3; Nature Scot, Managing Coasts and Seas, ‘Oil and Gas’ <https://www.nature.scot/professional-advice/land-and-sea-management/managing-coasts-and-seas/oil-and-gas> accessed 9 July 2024.]  [96:  Marine and Coastal Access Act 2009, section 127. ] 

It is worth noting that the Conservation of Offshore Marine Habitats and Species Regulations 2017[footnoteRef:97] provide a procedural order for the designation of protection areas, including Special Areas of Conservation (for the protection of certain habitats and marine species) and Special Protection Areas or SPAs (for the protection of wild birds).[footnoteRef:98] The main requirements for assessments for the purposes of offshore oil and gas activities in these areas are still regulated by the 2001 Regulations,[footnoteRef:99] but some activities (e.g. decommissioning) can be covered. 2017 Regulations provide for a licensing regime for such cases,[footnoteRef:100] and DESNZ advises that operators work closely with OPRED and JNCC in such cases. The Scottish Government had been developing a similar scheme for Scottish waters but scrapped it after criticism from the fishing industry and coastal communities.[footnoteRef:101] The consultation on the proposal attracted 2458 substantive responses with 43% of respondents expressing opposition to the introduction of the Highly Protected Marine Areas.[footnoteRef:102] The main reasons for opposition revolve around the perceived lack of a scientific basis for their establishment, the arbitrary and disproportionate nature of the proposed policy, and the potential for serious socio-economic impacts on island and coastal communities.[footnoteRef:103] [97:  2017 SI 2017/1013.]  [98:  Conservation of Offshore Marine Habitats and Species Regulations 2017 SI 2017/1013, regulations 11 and 12. See these discussed in more detail in section 4.2 below.]  [99:  See oil and gas exception in the Offshore Marine Habitats and Species Regulations 2017, regulation 55(16)(f).]  [100:  Offshore Marine Habitats and Species Regulations 2017, regulation 55.]  [101:  Philip Sim, ‘Scottish Government Scraps Marine Conservation Plan’ (BBC News, 29 June 2023) <https://www.bbc.co.uk/news/uk-scotland-66053133> accessed 9 July 2024.]  [102:  Dawn Griesbach, Alison Platts and Jennifer Waterton Griesbach & Associates, ‘Highly Protected Marine Areas (HPMAs): Analysis of Consultation Responses (November 2023, Scottish Government), <https://www.gov.scot/publications/highly-protected-marine-areas-hpmas-analysis-consultation-responses-final-report/documents/> accessed 9 July 2024.]  [103:  EA Virtanen, and others ‘Balancing Profitability of Energy Production, Societal Impact and Biodiversity in Offshore Wind Farm Design’ (2022) 158 Renewable Energy and Sustainable Energy Reviews 112087. ] 

In 2015, Woolley noted that even though the introduction of the MSP regime in the UK espoused an ecosystem-based approach, the lack of near absolute constraints on developments on ecological grounds.[footnoteRef:104] This is true to this day with a minor exception – in 2023, the UK Government established three zones as Highly Protected Marine Areas – ‘areas of the sea that allow the protection and recovery of marine ecosystems by prohibiting extractive, destructive and depositional uses and allowing only non-damaging levels of other activities to the extent permitted by international law’.[footnoteRef:105] This would presumably include a ban on both offshore wind and petroleum development in such zones. The aim is for regulators including the Marine Management Organisation to introduce appropriate management measures and an assessment in respect of each site as to whether any additional measures are needed to manage other activities that are not extractive, destructive, or depositional, based on the species and habitats found in the site.[footnoteRef:106] These zones are the first to have the prohibition of energy development activities offshore, which demonstrates some move towards an ecological governance approach, albeit for a very limited area. [104:  Olivia Woolley, ‘Ecological Governance for Offshore Wind Energy in United Kingdom Waters: Has an Effective Legal Framework Been Established for Preventing Ecological Harmful Development?’ (2015) 30 The International Journal of Marine and Coastal Law 765-793.]  [105:  DEFRA, ‘Consultation on Sites Proposed as Highly Protected Marine Areas’ (2022) <https://consult.defra.gov.uk/hpma/consultation-on-highly-protected-marine-areas/supporting_documents/Highly Protected Marine Areas consultation document.pdf> accessed 9 July 2024.]  [106:  Ibid at p13] 

This section has demonstrated the growth and development of both offshore energy developments and despite being almost four decades apart, there are similarities in terms of how they both navigate the political economy of speed-albeit with different justifications. In both cases, there are difficulties in implementing measures that minimise both the macro and micro environmental consequences. Achieving an ecosystem-based approach is challenging with fragmented regulation and limited understanding of cumulative impacts of various marine activities. The length of time that it takes to produce regional MSPs and the fact that these are coming after so many licenses are already awarded is further testament to this.
While some examples of synergies between offshore wind and petroleum leasing can be identified, such as the INTOG rounds, the tensions and conflict between the Government’s MER strategy and its Net Zero objective have only resulted in fragmentation and inconsistencies as the policies and associated legislation are potentially promoting two counteracting functions. For both offshore wind and petroleum, the tensions remain as the environmental assessment measures are largely procedural and may have limited impact on the final decision. All of these reflect the imbalances between energy maximisation and environmental protection.

[bookmark: _Toc518367315]4. ENVIRONMENTAL IMPACT ASSESSMENT FOR OFFSHORE ENERGY DEVELOPMENT IN THE UK

At the level of specific project approval and authorisation, EIA is used in the UK to establish the potential environmental impacts of offshore energy development and to potentially prevent significant harm. During operations, an  extensive legal framework regulates the activities by e.g. establishing appropriate discharge limits, monitoring systems, and liability.[footnoteRef:107] The aim is to strike an appropriate balance between development of offshore energy, whether oil and gas or wind, on the one hand and protection of the environment on the other.[footnoteRef:108] Although the regulatory regime for mitigating the environmental impacts of offshore energy development is quite sophisticated, it remains fragmented, complex and often difficult for developers to navigate. In this section, we focus on the process of EIA that all developers must conduct prior to applying for production license/consent. [107:  See Daria Shapovalova, ‘Environmental and Planning Law’ in Geoff Hewitt and Terrence C. Daintith (eds) United Kingdom Oil & Gas Law (Sweet & Maxwell, 2022).]  [108:  Josep Lloret and others, ‘Unravelling the Ecological Impact of Large-Scale Offshore Wind Farms in the Mediterranean’ (2022) 824 Science of the Total Environment 153803.] 


[bookmark: _Toc518367317]4.1 The EIA Regulations for Offshore Petroleum and Wind
In contrast to the more high-level SEA, EIA applies to individual developments of offshore wind or oil and gas. EIA is also a procedural requirements and even if a significant risk of harm is found, the relevant legislation does not necessarily require application refusal. Similar to the SEA, the current form of EIA regulations in the UK result from implementing EU law. The process includes conducting the assessment and the preparation of an environmental report using the information obtained. This will be submitted along with the application for development consent to enable decision-makers to take into consideration such likely environmental impacts of the projects when reaching a decision. An EIA is mandatory for projects listed in Annex I of the EIA Directive, including ‘extraction of petroleum and natural gas for commercial purposes where the amount extracted exceeds 500 tonnes/day in the case of petroleum and 500 000 cubic metres/day in the case of gas’.[footnoteRef:109] For projects listed in Annex II, which include renewable energy projects, there is discretion as to whether an EIA is required with a case-by-case approach.[footnoteRef:110] [109:  Directive 2011/92/EU amended in 2014 by Directive 2014/52/EU Annex I section 14.]  [110:  Directive 2011/92/EU amended in 2014 by Directive 2014/52/EU article 4.] 

In the UK, there are two separate EIA regimes for offshore wind and for oil and gas. Offshore wind EIA is governed by the Electricity Works (Environmental Impact Assessment) Regulations 2017[footnoteRef:111] in England/Wales and in Scotland by the Electricity Works (Environmental Impact Assessment) (Scotland) Regulations 2017.[footnoteRef:112] The Regulations generally require an assessment of generating plants over 50MW, though the need for an EIA is determined on a case-by-case basis.[footnoteRef:113] For oil and gas, the relevant regulations are the Offshore Oil and Gas Exploration, Production, Unloading and Storage (Environmental Impact Assessment) Regulations 2020[footnoteRef:114] which require consideration of the environmental impacts of proposed offshore oil and gas projects when on the consent for such projects.  [111:  Electricity Works (Environmental Impact Assessment) (England and Wales) Regulations 2017.]  [112:  Electricity Works (Environmental Impact Assessment) (Scotland) Regulations 2017. 	`]  [113:  Ruth Stevenson, ‘Environmental Impact Assessment for Offshore Wind Farms’ 2 <http://gse.cat.org.uk/downloads/Environmental_Impact_Assessment_Consenting_Process_Windfarms.pdf> accessed 28 April 2024.]  [114:  SI 2020/1947.] 

For all energy development, the EIA process involves several stages including screening, scoping, consultation, and the preparation of the environmental statement (ES), which is then submitted to the Planning Authority for consideration [footnoteRef:115] During this period, the opinion of the statutory and non-statutory consultees, planning authorities, the general public and other stakeholders are also relevant in the decision-making process. Once consent is granted, adequate monitoring is necessary, particularly where there are conditions attached to the consents. [115:  Electricity Works (EIA) (England and Wales) Regulations, regulations 10(1), 18(1), 13(1), 9(1).] 

The developer must ensure that the ES is prepared by competent experts and contains the required information including the description of the location of the project, and the project itself, its main characteristics and estimated residues, emissions, and waste it is likely to cause.[footnoteRef:116] An ES must further include a description of the reasonable alternatives to the project (in terms of location, size, project design, technology) and reasons for the option chosen.[footnoteRef:117] A further requirement is the provision of the baseline scenario, or the description of the current state of the environment and its likely evolution without the proposed project.[footnoteRef:118] A detailed account of the likely significant effects of the project on the environment is required, including cumulative effects with other approved projects, impacts on climate, and risks to human health.[footnoteRef:119]Although in the UK the consideration of social or economic impacts is not required by the regulations, developers often include some consideration of these impacts.[footnoteRef:120] Finally, an ES must be accompanied by a non-technical summary. To allow the public to understand the impact of the proposed development without necessarily having the technical knowledge. [116:  Oil and Gas EIA Regulations 2020, regulations 8 and 10. For offshore wind - Electricity Works (EIA) (England and Wales) Regulations 2017, regulation 17(1).]  [117:  Oil and Gas EIA Regulations 2020, Schedule 6 section 2; Electricity Works (EIA) (England and Wales) Regulations 2017, Schedule 4 Section 1. ]  [118:  ibid, Schedule 6 section 3. For offshore wind, see ibid, Schedule 4 section 2. ]  [119:  ibid, Schedule 6 section 4 and 5. See detailed review of oil and gas EIA regulations in Shapovalova, n 5.]  [120:  John Glasson and others, ‘Guidance on Assessing the Socio-economic Impacts of Offshore Wind Farms (Oxford Brookes University 2020), <https://doi.org/10.24384/ax1s-jr48> accessed 9 July 2024; for oil and gas see Equinor, ‘Rosebank Environmental Statement ES/2022/001’ (2022) <https://www.gov.uk/government/publications/rosebank-field-development> accessed 9 July 20224.] 

	There are requirements for the proposed projects to undergo public consultation for at least 30 days and seek consultation of specific authorities.[footnoteRef:121] Public notice must be given of the application for consent and the ES, including a publicly accessible website, and provision for requesting further copies by post or electronically. Where the project is likely to have transboundary impacts, a notice must be issues to the affected country, and a consultation organised if requested.[footnoteRef:122] [121:  Oil and Gas EIA Regulations 2020, regulation 12. For offshore wind = Electricity Works (EIA) (England and Wales) Regulations 2017, Regulation 25.]  [122:  Oil and Gas EIA Regulations 2020, regulation 13. For offshore wind - Electricity Works (EIA) (Scotland) Regulations 2017, Part 10; Infrastructure Planning (Environmental Impact Assessment) Regulation 2017 sec 32.] 

Any consent or authorisation may be subject to conditions designed to safeguard the environment.[footnoteRef:123] For oil and gas, the OPRED ‘would not normally expect to have to reject an ES submission, as any significant issues would either be resolved with the developer prior to the preparation of the environmental submission or resolved during the review process’.[footnoteRef:124] The NSTA’s decision on whether to grant consent is conditional on the Secretary of State’s decision and must be made within a reasonable time of it.[footnoteRef:125] The NSTA may choose not to grant consent even if the Secretary of State has agreed.[footnoteRef:126] For offshore wind, the final decision on whether any offshore renewable energy project can be developed rests with the relevant planning authority, which will issue consent, i.e. a Development Consent Order, for major offshore renewable energy projects in the appropriate area if it is satisfied that the project should proceed.  [123:  Oil and Gas EIA Regulations 2020, regulation 14(2) d.]  [124:  BEIS OPRED, n 91.]  [125:  Oil and Gas EIA Regulations 2020, regulation 15.]  [126:  Ibid, regulation 15(4).] 

	Even where some procedural violations take place during the EIA process, unless they are material to the final decision, this is not likely to impact the final outcome, but rather warrant a resubmission rectifying any outstanding issues.[footnoteRef:127]  [127:  See e.g., Greenpeace Limited v. the Advocate General [2021] CSIH 53.] 

A significant change to the EIA process, specifically on the consideration of Scope 3 emissions in oil and gas projects, has been recently brought by the UK Supreme Court decision in Finch.[footnoteRef:128] While the Government’s approach so far has been to only consider exploration and production emissions, the Court’s decision establishes that emissions resulting from burning the produced oil and gas (regardless of where it occurs) – or Scope 3 emissions – have to also be considered. The scope of climate impacts in the EIA regulations has previously been interpreted by the developers and regulators to consider only upstream emissions. As mentioned above the regulations are based on the EU EIA Directive, which defines impacts broadly to include ‘indirect, secondary, cumulative, transboundary, short-term, medium-term and long-term, permanent and temporary, positive and negative effects of the project’.[footnoteRef:129] [128:  R (on the application of Finch on behalf of the Weald Action Group) v Surrey County Council and others [2024] UKSC 20.]  [129:  Directive 2014/52/EU (16 April 2014) amending Directive 2011/92/EU on the Assessment of the Effects of Certain Public and Private Projects on the Environment OJ L 124, Annex IV section 4.] 

There have been many attempts to incorporate downstream emissions into the UK regulators’ decision-making process, including the Climate Checkpoint discussed in section 3.2. Several cases were brought by environmental NGOs challenging oil and gas licenses on the grounds that Scope 3 emissions were not taken into account. Before the Supreme Court’s decision, courts have sided with the Government in all these cases, including the lower courts’ decisions in Finch and Greenpeace Limited v The Advocate General.[footnoteRef:130] The Supreme Court engaged extensively with arguments around causality, impact of government policy, scope of the proposed project and concluded that for oil and gas projects, the Scope 3 assessment is required. The impact of this decision will be seen in pending cases challenging the approvals for the Jackdaw and Rosebank oil fields.[footnoteRef:131] It might also have wider implication on planning and SEA process in the future. [130:  R (Finch) v Surrey County Council [2021] PTSR 1160; Greenpeace Limited v The Advocate General [2021] CSIH 53.]  [131:  Greenpeace v. North Sea Transition Authority, pending case, <https://climatecasechart.com/non-us-case/greenpeace-v-north-sea-transition-authority/> accessed 9 July 2024;
‘Uplift and Greenpeace Take Government to Court to Stop Rosebank Oil Field (18 December 2023) <https://www.greenpeace.org.uk/news/uplift-greenpeace-rosebank-legal-case/> accessed 9 July 2024.] 

Overall, the EIA, if used effectively, can assist in the identification of environmental risk from offshore oil and gas and wind as it provides environmental information that can help decision and policy makers to prevent adverse development.[footnoteRef:132] Unfortunately, as with the SEA, the EIA places only procedural obligations on decision-makers and fails to provide concrete obligations on them for the protection of the environment.[footnoteRef:133]  [132:  Eddy Wifa, ‘The Role of Environmental Impact Assessment in the Nigerian Oil and Gas Industry using the United Nation’s Environmental Programme EIA on Ogoni as a Case Study - Lessons from some International Good Practices’ (2014) 3 International Energy Law Review 117.]  [133: Olivia Woolley, ‘Developing a System of Ecological Governance: A Legal Framework for Determining Offshore Wind Energy’s Role in the Formation and Implementation of an Ecologically Coherent Policy’ (DPhil thesis, University College London 2011) 228.] 

Woolley argues that the main concern regarding EIA is that the effects of human activities cannot be evaluated on the back of one-off assessments and final decisions made based on those evaluations.[footnoteRef:134] Although the EIA’s relevance in generating information about ‘specific interventions into ecosystems, for the legitimacy of decisions cannot be emphasised enough’,[footnoteRef:135] its application has not been without challenges, and this will be discussed in section five of this chapter.  [134:  ibid. ]  [135:  ibid.] 

[bookmark: _Toc518367318]
4.2 Habitats Regulation Assessment
Included in the ES, where relevant, must be the assessment of impacts on habitats and protected sites, derived from the Habitat Directives prior to Britain leaving the EU.[footnoteRef:136] Following such an assessment, authorities shall ‘agree to the plan or project only after having ascertained that it will not adversely affect the integrity of the site concerned and, if appropriate, after having obtained the opinion of the general public’.[footnoteRef:137]  [136:  Council Directive 92/43/EEC on the Conservation of Natural Habitats and of Wild Fauna and Flora.]  [137:  Habitats Directive, article 6 (4).] 

The responsibility for this in the UK’s EEZ is placed on the Conservation of Offshore Marine Habitats and Species Regulations 2017[footnoteRef:138] and in the territorial sea by the Conservation (Natural Habitats etc.) Regulations 1994.[footnoteRef:139]  [138:  SI 2017/1013.]  [139:  SI 1994/2716.] 

The objective of the Habitats Assessment is to promote the maintenance of biodiversity while giving economic, social and cultural requirements adequate consideration. It was for this reason that the Birds Directive was promulgated and the Natura 2000 Ecological Network for Protected Areas was created and designed to safeguard against plans and programmes that may have a significant environmental impact.[footnoteRef:140] Unfortunately, there has been considerable difficulty in the implementation of the Birds Directive and Habitats Directive, particularly in ‘assessing the usefulness of the existing guidance and whether it remains fit-for-purpose’ spanning 1600 pages.[footnoteRef:141] Habitats Assessments can significantly aid the identification and mitigation of adverse impacts of offshore wind energy development on protected sites. In fact, some proposed offshore wind farms have been rejected because of their likely impacts on protected sites, e.g. the Navitus Bay wind park.[footnoteRef:142] Regarding offshore oil and gas activities, the Offshore Petroleum Activities (Conservation of Habitats) Regulations 2001 implement the combined protections offered in the EU Wild Birds and Habitats Directives.[footnoteRef:143] The main purpose of the Regulations is to provide additional protection to the so-called ‘relevant sites’ which include areas of conservation (SAC);[footnoteRef:144] sites of Community importance;[footnoteRef:145] candidate SACs;[footnoteRef:146] sites designated under EU Directives, often referred to as European protected sites. SACs are ‘sites that have been formally designated by the government of each country in whose territory the site lies.’[footnoteRef:147] 116 of SACs have marine components covering approximately 14% of UK waters, 15 are in offshore waters (2 of those in Scotland).[footnoteRef:148] [140:  European Commission, ‘Natura 2000’ <http://ec.europa.eu/environment/nature/natura2000/index_en.htm> accessed 9 July 2024.]  [141:  HM Government, ‘Report of the Habitats and Wild Birds Directive Implementation Review’ (March 2012) <https://assets.publishing.service.gov.uk/media/5a79926f40f0b642860d920f/pb13724-habitats-review-report.pdf> accessed 9 July 2024.]  [142:  The Planning Inspectorate, ‘Navitus Bay Wind Park: Examining Authority’s Report of Findings and Conclusion and Recommendations to the Secretary of State for Energy and Climate Change’ (11 June 2015) <https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN020022/EN020022-004883-Appendix%20O%20-%20Extracts%20from%20ExA%20Report%20on%20Navitus%20Bay%20DCO.pdf > accessed 18 July 2024.]  [143:  SI 2001 No. 1754.]  [144:  There are ‘sites that have been formally designated by the government of each country in whose territory the site lies.’ JNCC, ‘Special Areas of Conservation Overview’ <https://jncc.gov.uk/our-work/special-areas-of-conservation-overview> accessed 9 July 2024. There are 656 such sites in the UK, including 15 in offshore waters (2 of those in Scotland).]  [145:  These are ‘sites that were adopted by the European Commission before the end of the Transition Period following the UK’s exit from the EU, but not yet formally designated by the government of each country.’ There is only 1 such area in the UK according to JNCC, ‘Special Areas of Conservation Overview’ <https://jncc.gov.uk/our-work/special-areas-of-conservation-overview> accessed 9 July 2024.]  [146:  These are ‘sites that were submitted to the European Commission, before the end of the Transition Period following the UK's exit from the EU, but not yet formally designated.’ JNCC, ‘Special Areas of Conservation Overview’ <https://jncc.gov.uk/our-work/special-areas-of-conservation-overview> accessed 9 July 2024.]  [147:  JNCC, ‘Special Areas of Conservation Overview’ <https://jncc.gov.uk/our-work/special-areas-of-conservation-overview> accessed 9 July 2024.]  [148:  ibid] 

Where the Secretary of State considers that anything or an activity is likely to have a significant effect on a relevant site (whether individually or ‘n combination with any other plan or project), they must make an appropriate assessment of the implications for the site in view of the site’s conservation objectives.[footnoteRef:149] While there is no exhaustive list of ‘significant effects’, the test of significance is where proposed activity “could undermine the site’s conservation objectives’.[footnoteRef:150] The assessment of that risk (of ‘significance’) must be made in the light, amongst other things, of the characteristics and specific environmental conditions of the site concerned. [149:  The Offshore Petroleum Activities (Conservation of Habitats) Regulation 2001 regulation 5(1).]  [150:  NatureScot, ‘Habitats Regulations Appraisal of Local Development Plans - Guidance for planning authorities in Scotland’ <https://www.nature.scot/doc/habitats-regulations-appraisal-hra-local-development-plans-ldps-guidance-planning-authorities#Interpretation+of+a+'likely+significant+effect'> accessed 9 July 2024.] 

Whilst it is for the competent authority to make the assessment, the onus is on the applicant to provide the information necessary to secure an approval, which might require additional research and assessment. In this process, the Secretary of State must consult and have regard to any representation by the JNCC; general public consultation is optional.[footnoteRef:151] The assessment must take into account the effects of any associated infrastructure, so even if the development itself is not within a protected site, pipelines crossing a protected site require an assessment. This has been the case in environmental statements for Rosebank[footnoteRef:152] and Cambo fields.[footnoteRef:153] In the light of the conclusions of that assessment the Secretary of State shall, generally, approve the grant of any licence or consent, authorisation or approval ‘only after having ascertained that nothing might be done and no activity that might be carried out … would have an adverse effect on the integrity of [the] site’.[footnoteRef:154]  [151:  The Offshore Petroleum Activities (Conservation of Habitats) Regulations 2001, regulation 5(2).]  [152:  Equinor, ‘Rosebank: Environmental Statement ES/2022/001’ (2022), <https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1097880/Rosebank_Environmental_Statement_-_Final_for_Submission_To_OPRED_Equinor_3rd_August_2022.pdf> accessed 9 July 2024.]  [153:  Siccar Point Energy, ‘Cambo Oil Field, UKCS Blocks 204/4a, 204/5a, 204/9a and 204/10a: Environmental Impact Assessment (EIA)’ (2021) <https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/991817/D-4261-2021_-_ES.pdf> accessed 9 July 2024.]  [154:  The Offshore Petroleum Activities (Conservation of Habitats) Regulations 2001, regulation 5(3); Shapovalova  n 106. The Inner House of the Court of Session has confirmed that the obligation only extends to designated sites, and not draft proposed sites: The Royal Society for the Protection of Birds v Scottish Ministers [2017] CSIH 31, paras 222–225. ] 

However, the Secretary of State may override the general prohibition in relation to projects (1) to which there is no satisfactory alternative; and (2) which should be carried out for imperative reasons of overriding public interest of a social or economic nature.[footnoteRef:155] There are stricter rules for exception where a relevant site hosts ‘a priority natural habitat type or a priority species’.[footnoteRef:156]  [155:  The Offshore Petroleum Activities (Conservation of Habitats) Regulations 2001, regulation 6(1); the Conservation of Offshore Marine Habitats and Species Regulations 2017, regulation 29(1). ]  [156:  The Offshore Petroleum Activities (Conservation of Habitats) Regulations 2001, regulation 6(2); The Conservation of Offshore Marine Habitats and Species Regulations 2017, regulation 29(2). ] 

Thus, although governed by different regulations, the requirements and processes accorded to relevant protected sites are largely analogous. Putting in place additional assessment and safeguards, the regulations nevertheless do not rule out energy development activities in or near such sites, leaving the Government some discretion. A divergence would materialise in the consideration of decarbonisation or pursuing Net Zero as an ‘overriding public interest’ in authorising offshore wind farms. In the EU, the ‘planning, construction and operation of plants and installations for the production of energy from renewable sources’ as well as storage and grid connections ‘shall be presumed as being in the overriding public interest and serving public health and safety’ for the purposes of inter alia Habitats Directive.[footnoteRef:157] Practice in the UK indicates that climate change is indeed increasingly accepted as a matter of overriding public interest in offshore wind projects.[footnoteRef:158] [157:  Regulation 2022/2577 (22 December 2022) Laying Down a Framework to Accelerate the Deployment of Renewable Energy L335/36 article 3(1).]  [158:  See e.g. West of Orkney Wind Farm Derogation Case (2023) 2, 48-55, <https://marine.gov.scot/sites/default/files/west_of_orkney_windfarm_-_derogation_case.pdf> accessed 9 July 2024; BEIS, ‘Application for Development Consent for the Norfolk Boreas Offshore Wind Farm’ (10 December 2021) 5.28-5.36, <https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010087/EN010087-002917-NORB-Boreas-Decision-Letter.pdf> accessed 9 July 2024.] 


[bookmark: _Toc518367320]5. RECONCILING MAXIMISING OFFSHORE ENERGY RESOURCES AND PROTECTION OF THE ENVIRONMENT: CRITICISMS OF THE CURRENT UK REGULATORY STRATEGY
The concerns raised in this section are an indication of the complexity of the marine environment and its multiple uses resulting in prevalence of uncertainties that makes the regulation of the ‘unknown’ particularly challenging. However well-intentioned the regulatory regime might be, the resulting fragmented international, regional and national laws are challenging for developers to navigate and are not the most effective at developing an ecological governance approach to marine governance. 
This section highlights and analyses three particular difficulties in this regard: i) the challenges of implementing the environmental governance regime, ii) the potential for conflict of interest in the role of the Crown Estate, and iii) the role of climate change and Net Zero in offshore energy governance.
Offshore energy will continue to make significant contributions to ensuring energy security, economic development, and combatting climate change. However, these developments can conflict with other sea users and marine protected areas, thereby causing severe negative impacts on species and marine mammals that inhabit the seas and rely on it for survival.[footnoteRef:159] Although there are environmental regulations and assessments to mitigate such environmental effects, the regime is fragmented. This is because the environmental regulatory regime is based on a patchwork of national, regional and international regulations which are not cohesive and make it difficult for developers to comply.[footnoteRef:160] On the complexity of legislation and guidance, the findings of the Habitats and Wild Birds Directives Implementation Review states that it ‘can be difficult for competent authorities to navigate and is all the more daunting for developers […reinforcing] a perception of inconsistency and lack of transparency in the process’.[footnoteRef:161] [159:  Mark A Shields and others, ‘Strategic Priorities for Assessing Ecological Impacts of Marine Renewable Energy Devices in the Pentland Firth (Scotland, UK)’ (2009) 33 (4) Marine Policy 635.]  [160:  Catherine Caine, ‘The Dogger Bank Offshore Wind Farm Proposal: A Study of The Legal Mechanisms Employed in The Construction of an Offshore Wind Farm’ (2014) 2 NELR 89, 123; HM Government, ‘Report of the Habitats and Wild Birds Directives Implementation Review’ (2012) <https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69513/pb13724-habitats-review-report.pdf> accessed 9 July 2024.]  [161:  HM Government, ‘Report of The Habitats and Wild Birds Directives Implementation Review’ (2012) 13 <https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69513/pb13724-habitats-review-report.pdf> accessed 9 July 2024.] 

One reason for such complexity, as Pieraccini suggests, is that ‘the high scientific uncertainty surrounding marine environment’ particularly in the wider context of global environmental change challenge the design and implementation of effective marine conservation laws.[footnoteRef:162] Despite this, Government is advised that through the effective application of the principles of ecological governance, the above challenges can be mitigated and balance can be achieved between offshore energy development and protection of the marine environment.[footnoteRef:163] Achieving this will require a more holistic, interconnected and comprehensive approach towards governance and decision-making that is in contrast to a mechanistic orientation.[footnoteRef:164] In designing and applying an ecological governance regime, Woolley emphasises the need for collective decision-making and the role of Government and its institutions in this regard.[footnoteRef:165] Furthermore, through strategic ecological planning, regulatory clarity and certainty and effective communication, there will be the establishment of an effective and comprehensive approach to governance that will ‘steer markets and non-market actors towards behaviours that serve ecological ends’.[footnoteRef:166] [162:  Margherita Pieraccini, ‘Establishing an Ecological Coherent Network of Marine Protected Areas in English Waters: What Does the Designation of Marine and Coastal Access Act 2009 Add to the Picture?’ (2013) 15 Environmental Law Review 104-120.]  [163:  In this sense ecological or environmental governance is the way individual or collective interests are managed in pursuance of public environmental good. See Nathan Bennett and Terre Satterfield, ‘Environmental Governance: A Practical Framework to Guide Design, Evaluation and Analysis’ (2017) 11(6) Journal of the Society for Conservation.
Olivia Woolley, ‘Ecological Governance for Offshore Wind Energy in United Kingdom Waters: Has an Effective Legal Framework Been Established for Preventing Ecological Harmful Development?’ (2015) 30 The International Journal of Marine and Coastal Law 765-793.]  [164:  Peter Robertson and Taehyon Choi, ‘Ecological Governance: Organising Principles for an Emerging Era’ (2010) 7 PAR 89; Lennart Lundqvist, Sweden and Ecological Governance (MUP 2004).]  [165:  Olivia Woolley, n 162.]  [166:  Olivia Woolley, ‘Developing a System of Ecological Governance: A Legal Framework for Determining Offshore Wind Energy’s Role in the Formation and Implementation of an Ecologically Coherent Energy Policy’ (DPhil thesis, University College London 2011) 115; Olivia Woolley, Ecological Governance: Reappraising Law’s Role in Protecting Ecosystem Functionality (Cambridge University Press 2014).] 

Another criticism of the regime is that due to its fragmented nature, particularly regarding the consenting regime, the various stages and elements of the process operate in isolation which makes it uncoordinated and lacking integration.[footnoteRef:167] For such a process that involves several parties functioning at different levels, there is also the possibility of neglect and delay.[footnoteRef:168] As the process moves through the various levels and parties, the obligation for environmental protection is shuffled between them, giving the opportunity for some elements of environmental protection to be overlooked at each stage.[footnoteRef:169] Therefore, there is less opportunity for a detailed and strategic consideration of the environmental impact of the development. This is exacerbated by the inefficient timing and questionable impact of some processes, as evidenced in the MSP and SEA examples. One would expect the MSP and SEA to be conducted before and directly impact the leasing and licensing process to ensure that environmental impacts are sufficiently accounted for, particularly in the cumulative context. [167:  Catherine Caine, ‘The Dogger Bank Offshore Wind Farm Proposals: A Study of the Legal Mechanisms Employed in the Construction of an Offshore Wind Farm’ (2014) 2 North East Law Review, 122.]  [168:  ibid.]  [169:  ibid.] 

The current regime is plagued by ad-hoc and weak implementation of the environmental regulatory requirements for offshore wind energy development.[footnoteRef:170] This suggests that in some ways, the development of offshore wind energy receives much more political priority than the protection of the marine environment. The reason for this assertion is the fact that leasing and licensing rounds in the past were carried out in a rather ad-hoc manner because there was limited ‘legal regime for marine planning during the preparation of plans for the three licensing rounds’,[footnoteRef:171] Also, SEA preceded the implementation of Rounds 2 and 3, which suggests that the Crown Estate leased areas for offshore wind development without reliance on the SEA.[footnoteRef:172] [170:  Ibid 123]  [171:  Wooley, (n 165) 771.]  [172:  ibid.] 

The Crown Estate in 2009, during the second leasing rounds, continued to lease areas for offshore wind energy development without ‘receiving additional information from the second national SEA, OESEA2, which was released in 2010’.[footnoteRef:173] In fact, during Round 3, there was no SEA for the Crown Estates’ selection of zones for the construction of offshore wind farms.[footnoteRef:174] Rather, in an ad hoc manner, it used its Geographic Information System to identity zones ‘suitable’ for offshore wind farm construction.[footnoteRef:175] It is for this reason that Caine argues that ‘regrettably the Crown Estate does not take extensive environmental considerations into their site leasing guidelines’.[footnoteRef:176] It therefore means that plans for offshore wind energy development in the UK have been carried out without detailed and robust environmental scrutiny.[footnoteRef:177]  [173:  Caine (n 166) 89, 126.]  [174:  The Crown Estate, ‘Round 3 Site Selection’ (2009) 4 <http://www.thecrownestate.co.uk/media/5666/ei-round-3-offshore-wind-site-selection-summary.pdf> accessed 24 April 2024.]  [175:  ibid. ]  [176:  Caine (n 166) 89, 123.]  [177:  Wooley, (n 165) 765, 771.] 

Perhaps one reason for the Crown Estate’s inconsistent approach in using SEA is borne out of the possible conflict between its primary commercial function and the protection of the environment. Therefore, the absence of external supervision or scrutiny in this regard and the pressure to maximise offshore wind energy suggests that the scales balancing offshore wind energy development and environmental protection are heavily tipped in favour of offshore wind development. 
It is argued that such dual consideration is likely to conflict with the Crown Estate’s statutory principal duty as a ‘body corporate; with the duty to ‘maintain and enhance’ the value of the Crown’s portfolio of property and rights by securing ‘the best consideration in money or money’s worth which in their opinion can be reasonably attained, having regard to all the circumstances of the case’.[footnoteRef:178] This is to be with regard to good management practices.[footnoteRef:179] Unfortunately, the phrase ‘good management’ is unclear and not defined in legislation.[footnoteRef:180] It is based on this possible conflict that Woolley questions why ‘key stages of decision-making by this primarily commercial body have been allowed to pass all licencing rounds without external scrutiny’.[footnoteRef:181] She adds that this raises concerns over the ‘commitment of successive UK governments to prevent exploitation of the offshore wind energy resources from causing ecological harm’.[footnoteRef:182]  [178:  Crown Estate Act 1961, sections 1(3) and 3(1).]  [179:  Olivia Woolley, ‘Ecological Governance for Offshore Wind Energy in United Kingdom Waters: Has an Effective Legal Framework been established for Preventing Ecological Harmful Development?’ (2015) 30 International Journal Marine Coastal Law 765, 770; House of Commons Treasury Committee, The Management of the Crown Estate, 8th Report of Session 2009-2010, vol 1 (The Stationery Office Limited London 2010) 10-11.]  [180:  ibid.]  [181:  Woolley, (n 166) 765, 771.]  [182:  ibid.] 

Furthermore, based on the fact that the developer has the responsibility to carry out the bulk of the environmental assessment, there is the concern that these assessments and environmental statements will be constructed to their benefit.[footnoteRef:183] In fact, Holder observes how environmental statements have been constructed with special emphasis placed on the positive aspects of the development, with little weight paid to the real environmental problems that arise from the development.[footnoteRef:184] One reason for this, as opined by Johnstone, is that ‘ scientists’ are contracted by the developer to prepare the environmental statement thereby creating a situation where the result of the studies carried out is, more often than not, in favour of the developer.[footnoteRef:185] The limited nature of the information required in the environmental statement has also been questioned.[footnoteRef:186] For example, while there is some information on short and medium term impacts, they usually  do not contain long term consequences.[footnoteRef:187]  [183:  Catherine Caine, ‘The Dogger Bank Offshore Wind Farm Proposals: A Study of the Legal Mechanisms Employed in the Construction of an Offshore Wind Farm’ (2014) 2 NELR 89, 125.]  [184:  Jane Holder, Environmental Assessment: The Regulation of Decision Making (Oxford University Press 2004) 267.]  [185:  Magnus Johnson and Dale Rodmell, ‘Fisheries, the Environment and Offshore Wind Farms: Location, Location, Location’ (2009) 4(1) Food Ethics 23-24.]  [186:  Stuart Bell, Donald McGillivray and Ole W Pedersen, Environmental Law (8th edn, Oxford University Press 2013) 476-477.]  [187:  More generally see Andreea Nita, Stacey Fineran and Laurentiu Rozylowicz ‘Researchers’ Perspectives on the Main Strengths and Weaknesses of Environmental Impact Assessment (EIA) Procedures’ (2022) 92 Environmental Impact Assessment Review 106690. ] 

Finally, the climate change crisis and the legal and political commitments to Net Zero add further complexity in the ecological governance. For offshore wind, the decarbonisation benefit means that there are limited climate impacts to consider, and what is more, climate change mitigation can be used as a mitigating factor if significant impacts to protected sites are identified. At the same time, for oil and gas, while no such derogation is possible, the contradiction between the MER policy and Net Zero is manifesting in the creation of the Climate Compatibility Checkpoint and the recent inclusion of Scope 3 emissions into the EIA by the Supreme Court. However, the MER objective stands and given that the climate assessment requirements would be procedural rather than substantive requirements the reconciliation is still left to the discretion of the regulator and the political approach of the Government in question. 
The lack of clear threshold indicators further limits the prospects for accountability and ensuring tangible outcomes from the application of the Checkpoint. Moreso, one of the principles of the Checkpoint is that it must be evidence-based, suing reliable data or credible projections. This could result in a bias against precaution in the absence of data about environmental risks of offshore oil and gas developments, further undermining environmental protection. The description of the other two key principles of the Checkpoint – transparent and simple – while prioritising the need for a clear, objective, and methodical process further suggest a predominantly technocratic focus which is a limitation for effective environmental governance. 
[bookmark: _Toc518367321]While one may understand that the nexus between environmental policy, sustainability and the offshore oil and gas and wind energy industry is fraught with difficulty and contention due to varying interests, the role of law in ensuring a balance between these interests are continuously tested. There must be persistent effort on the part of Government, industry and stakeholders to engage and find the appropriate balance and in fact prioritise the protection of the environment. 

6. CONCLUSION
This chapter examined the environmental regulation of planning, licensing, and authorisation of offshore energy in the UK, focusing on both wind and petroleum. Analysing these two regimes together steps outside of the traditional approach but is necessary to reveal the interactions and tensions brought by the increased fragmentation and challenge of climate change. We start with setting out the environmental impacts both renewables and fossil fuels development can inflict on the marine environment and process with a functional analysis of the legal framework from planning to leasing, licensing and EIA. In this analysis we focused on the environmental protections and safeguards that are in place before the development takes place, revealing the inconsistencies between the functions of the policy and legislation and its operation and results. We also explored the implications of the devolved powers on the environmental governance process. Oil and gas developments have made a significant contribution to the UK’s energy security in the past but today, with depleting basin and climate targets, the contribution of offshore wind to addressing both these challenges cannot be overstated. However, both activities come with environmental impacts and risks and this is particularly relevant when considering the co-location of both offshore energy sources. 
Despite the seemingly robust yet fragmented environmental regulations aimed at reducing the impact of these offshore energy developments on the marine ecosystem, evidence in this chapter suggests that there is an inherent imbalance that is in many ways politically motivated. This is because from an ecological perspective, the planning system in the UK, particularly England and Wales, is based on a decision-making process whereby judgements are made through a consideration of economic, social and environmental interests, with the scale tilted in favour of development and economic interest. In some ways, it would appear that ‘there is a manifest imbalance in that the benefits of environmental protection and conservation have to be demonstrated while the benefits of development are taken as axiomatic’.[footnoteRef:188] As the challenge to balance energy security, affordability, sustainability and social acceptance remains ever so present, the limits of law are constantly tested.   [188:  Olivia Woolley, ‘Developing a System of Ecological Governance: A Legal Framework for Determining Offshore Wind Energy’s Role in the Formation and Implementation of an Ecologically Coherent Energy Policy’ (DPhil thesis, University College London 2011) 163; Richard Cowell and Susan Owens, ‘Governance Space: Planning Reform and the Politics of Sustainability’ (2006) 24(3) Environmental Planning 403-421.  ] 
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